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THE  FREE  SPEECH  LEAGUE 


At  Albany,  New  York,  on  April  7,  1911,  the 
Free  Speech  League  was  incorporated.  The  incor- 
porators are:  President,  Leonard  D.  Abbott,  associ- 
ate editor  of  Current  Literature;  Vice-President, 
Brand  Whitlock,  mayor  of  Toledo,  Ohio;  Lincoln 
Stetfens,  leading  progressive  economist;  Bolton 
Hall,  author  and  lawyer;  Gilbert  E.  Roe,  law-writer; 
Treasurer,  Dr.  E.  B.  Foote,  author  of  medical  books; 
Secretary,  Theodore  Schroeder,  author  and  lawyer. 
In  the  articles  of  incorporation  the  purposes  of  the 
Free  Speech  League  are  declared  to  be : 

“The  principal  objects  for  which  said  corpora- 
tion is  formed  are  as  follows,  viz. : By  all  lawful 
means  to  promote  such  judicial  construction  of  the 
Constitution  of  the  United  States,  and  of  the  several 
states,  and  of  the  statutes  passed  in  conformity 
therewith,  as  will  secure  to  every  person  the  great- 
est liberty  consistent  with  the  equal  liberty  of  all 
others,  and  especially  to  preclude  the  punishment  of 
any  mere  psychological  offense;  and,  to  that  end, 
by  all  lawful  means  to  oppose  every  form  of  gov- 
ernmental censorship  over  any  method  for  the  ex- 
pression, communication  or  transmission  of  ideas, 
whether  by  use  of  previous  inhibition  or  subsequent 
punishment;  and  to  promote  such  legislative  enact- 
ments and  constitutional  amendments,  state  and 
national,  as  will  secure  these  ends.”  The  officers 
are  all  unsalaried.  If  you  are  interested  send  a con- 
tribution to 
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PRESUMPTIONS  AND  BURDEN  OF  PROOF  AS  TO 

MALICE  IN  CRIMINAL  LIBEL. 

Those  lawyers,  on  or  off  the  bench,  who  are  strangers  to 
the  scientific  method,  and  who  therefore  harbor  the  flatter- 
ing delusion  that  the  law  has  attained  the  rank  of  a science, 
should  ponder  the  following  from  the  Supreme  Court  of 
Michigan,  uttered  while  discussing  a question  of  the  ad- 
missibility of  evidence  in  relation  to  malice  in  the  publish- 
ing of  a libel : 

“No  question  in  modern  times  has,  perhaps,  given  rise  to  a greater 
amount  of  judicial  controversy.  The  conflict  in  the  decisions  is  absolutely 
appalling.  And  the  attempt  to  trace  the  line  of  mere  authority  through 
the  maze  of  hostile  decisions,  would  be  calculated  only  to  confuse  and 
lead  the  mind  astray  from  the  real  principles  of  justice  involved  in  It, 
and  could  serve  no  useful  end.  A careful  review  of  the  decisions  would 
require  volumes  and  I shall  not  attempt  it.”i 

It  is  evident  from  the  conditions  described  in  the  above 
quotation  that  it  is  quite  useless  to  resort  to  precedents 
as  a means  of  discovering  a controlling  principle.  The  only 
alternative  is  that  we  entirely  ignore  the  existence  of 
“authorities”  and  endeavor  to  get  a clear  understanding 
of  the  natural  factors  of  the  problem.  Perhaps  from  these, 
by  merely  applying  an  exact  critical  faculty  and  some  exact 
thinking,  we  may  solve  the  juridical  puzzle  over  malice  in 
an  alleged  libeler. 

En  route,  we  may  cite  cases  which  give  to  our  conclu- 
sions some  dogmatic  support.  By  remembering  that  there 
probably  exists  an  equal  amount  of  contrary  dogma  we 
will  remain  conscious  that  our  conclusions  are  not  to  be 
approved  because  of  the  decisions  giving  them  support,  but 
on  the  contrary  that  the  decisions  are  to  be  approved  inso- 

1 Huson  V.  Dale,  19  Mich.  17-28;  Hume  v.  Kusche,  42  Misc.  R.  (N. 
2 Am.  Rep.  66.  See  also;  Opinion  Y.)  414-417. 
of  Hon.  Wm.  J.  Gaynor  in  1904, 
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far  as  their  practical  results  are  supported  by  the  natural 

™ begin  Cstudy  of 

natural  factors  of  onr  problem  with  a historical  review. 
The  Old  Theoey  of  Libel  Peosecutions. 

wero  prosecutions  for  libel 

venr  J^bolly  upon  the  claim  of  necessity  for  pre- 

ever  tor  the  natural  justice  of  the  case.  Had  iustice  been 

ence  of  a criminal  mind,”  that  is,  malice  in  the  act  of 

ca^sioTfor”  a T"!  “ and  the  oc- 

casion  for  a libeler’s  state  of  mind  esneoiallv  -nn-fia  f 

:r;  t oftr^^uSa':::  woi' 

ys  have  been  fully  investigated. 

instifi!!r'"T‘’  the  only  avowed 

justification  for  prosecuting  a libeler,  the  conditions  Ind 

occasion  for  a publication,  such  as  actual  truth  or  reason 

loi.-  n '1  nnd  mo&e  w^re  a“i 

ogically  declared  to  be  imiuaterial  Tlm<a  nn  + i,  • 

the  obsolete  aphorism  thar“  JrelEThe  H tbT 

greater  the  libel;  a bad  man  is  sooner  provoLd  rt 
geanee]  than  a good  man  ” provoked  [to  ven- 

^oWe  will  presently  see  how  and  why  this  theory  was  aban-' 

How  Old  Theoey  Was  Made  Effective. 

Since  formerly,  in  prosecutions  for  libel  there  wn«  r,^ 

fem^r**  “noern  for  anything  except  the  speculative  prob- 
lematic,  and  prospective  breapli  nf  +t  ^ ^ 

all  evidence  not  dHectty  beartg  upon  thar“"’ 

would  be  excluded.  If  the  indicted  pubHcation 

cLrcb  Ti  I?  " “ ‘b«  estabfished  ordfr  of 

the  beneficiaries  of  lesal 

ized  injustice  and  of  vested  wrongs  demandpil  f 

pretended  slightly  loftier  motivT 

Those  who  uphold  any  existing  system,  whether  through 
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material  interest  or  a stupid  sentimental  sympathy,  can 
not  easily  tolerate  others  who  discredit  the  established 
order,  or  its  beneficiaries,  nor  those  who  promote  more  or 
less  revolutionary  reforms.  It  has  often  occurred  that 
those  who  wish  to  clothe  their  inequities  with  the  appear- 
ance of  right  will  resort  to  legal  forms  and  fictions.  That 
is  what  occurred  in  the  present  instance,  and  the  true,  but 
concealed,  motive  was  a desire  to  protect  the  aristocrats 
in  the  prolonged  or  perpetual  enjoyment  of  privileges. 

In  the  nature  of  things  the  defamatory  character  of  a 
publication  might  be  some  evidence  of  malice  in  the  pub- 
lisher, but  it  is  at  best  only  a small  part  of  the  evidence 
naturally  material  to  that  issue.  The  logical  necessity  of 
the  prosecutor’s  real  desires  and  of  their  pretended  de- 
sires, combined  to  suggest  the  legal  fiction  that  the  doubt- 
ful inference  of  malice,  drawn  from  a small  part  of  the 
natural  evidence,  shall  be  accepted  as  an  unrebuttable  con- 
clusion. 

The  vice  of  this  kind  of  legal  jugglery  lay  in  the  fact  that 
it  was  an  arbitrary  interference  with  the  natural  law  of  evi- 
dence, of  presumption  and  burden  of  proof,  and  was  called 
into  being  by  the  aristocratic  desire  to  evade  the  problems 
of  justice  that  were  involved  and  to  justify  themselves  by 
the  false  pretense  of  a love  of  peace  for  its  own  sake,  when 
their  overwhelming  interest  was  in  the  continuation  of  the 
peaceable  enjoyment  of  privileges  and  prerogatives. 

Freedom  of  the  Press  and  the  New  Justification. 

Now  came  the  agitation  for  unabridged  freedom  of  the 
press.  A demand  was  made  for  the  right  of  individuals,  as 
well  as  for  the  general  public,  to  know  all  the  truth  which 
directly  concerned  them  respectively.  This  of  course,  im- 
plied that  others  must  be  permitted  with  impunity  to  sup- 
ply all  the  relevant  evidence  and  to  have  full  freedom  for 
the  discussion  of  its  import.  Governments  might  suppress 
and  punish  actual  disorders  but  the  demand  was  definitely 
formulated  that  there  should  be  no  prosecution  for  a mere 
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c )nstmctive  breacli  of  the  peace.  Therefore  actual  and 
ULaterial  injury  or  overt  act  should  now  be  an  essential 

e.ement  of  the  crime.^ 

Under  this  new  theory  it  was  demanded  that  courts 
s lould  consider  only  the  rights  of  the  individual  to  be  pro- 
ticted  against  defined  and  definable  injustice  that  is, 
against  the  actual  and  material  injury  of  malicious  defa- 
riation.  This  new  theory  demanded  the  exclusion  from 
j idicial  consideration  of  all  mere  prospective,  problemat- 
i ?al  and  imaginary  breaches  of  the  peace.  Now  for  the  first 
t ime  it  was  proposed  to  consider  justice  — formulate  the 
c onditions  and  occasion  of  publication  in  which  the  right  of 
c thers  to  know  the  truth  should  be  conceded  and  protected. 
This  change  has  been  accomplished  by  our  guarantees  for 
liberty  of  speech  and  press,  and  confirmed  in  numerous 
legislative  and  judicial  alterations  of  the  common-law  of 
] Lbel. 

Making  the  New  Theoey  Effective. 

Naturally  the  way  to  make  this  new  and  revoluntionary 
1 heory  of  libel  prosecutions  operative  in  practice  was  to  re- 
1 race  the  steps  by  which  the  old  theory  had  been  made  ef- 
:'ective.  That  is  to  say,  in  so  far  as  it  was  now  proposed  to 
concede  the  right  to  know,  to  hear  and  to  publish,  we  must 
•emove  the  arbitrary  interferences  with  the  natural  law  of 
evidence,  and  in  consequence  so  far  restore  the  ordinary 
! aw  of  presumptions  and  the  burden  of  proof.  This  was 
iccordingly  done,  as  has  been  already  stated,  by  a judicial 
reversal  of  the  old  precedents,  by  constitutional  guarantees 
md  by  the  aid  of  statutes,  making  new  exceptions  within 
:he  old  definitions  of  libel. 

By  this  process,  a new  source  of  confusion  came  into  be- 
ing. Even  briefly  and  in  general  terms,  to  trace  the  mental 
mechanism  by  which  all  this  confusion  was  brought  about 
will  facilitate  our  recovery  from  it. 

2 (For  further  discussions  of  this  tional  Construction;  Obscene  Lit- 
pointsee:  Schroeder’s  Free  Speech  erature  and  Constitutional  Law.) 
for  Radicals;  Methods  of  Constitu- 
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Mental  Peocess  Towaed  Confusion. 

We  have  seen  how  under  the  old  theory  courts  had  in- 
terfered with  the  natural  law  of  evidence  as  to  malice — how 
they  created  a fictitious  conclusiveness,  out  of  a conditional 
and  very  doubtful  inference  of  malice  founded  upon  defa- 
mation alone. 

Intellectual  self-respect  compelled  judges  to  reveal  their 
subconscious  protest  against  acquiescing  in  this  arbitrary 
legal  fiction  as  a basis  for  criminal  punishment.  Thus  it 
happened  that  courts  to  ‘‘save  their  face”  invented  special 
phrases  to  make  it  plain  that  they  did  not  mistake  the  inad- 
equately proven  malice  for  a demonstrated  “criminal 
mind,”  that  they  did  not  mistake  a fiction  for  the  whole 
simple  truth. 

The  judge  whose  attention  was  centered  upon  the  one 
phase,  that  this  inference  of  malice  was  not  a natural  neces- 
sity imposed  by  all  the  material  evidence,  would  call  it  “con- 
structive malice.”  Because  this  result  was  brought  about 
by  anti-natural  legal  rules,  another  judge  whose  mind  was 
centered  upon  that  aspect  of  it,  would  be  impelled  to  label 
it  “legal  malice.”  A third  judge  seeing  the  arbitrary  re- 
sult more  from  the  view  of  its  artificial  compulsive  source, 
characterized  it  as  “implied  malice”;  and  so  on  and  on. 

More  divergence  and  greater  evils  came  as  the  result  of 
the  next  step  in  this  growth  away  from  the  natural  laws  of 
evidence.  Some  failed  to  understand  that  the  adapted  lan- 
guage was  called  into  being,  mainly  by  a perplexed  state 
of  the  judicial  mind,  and  so  failed  to  grasp  the  essential 
nature  of  the  slight  difference  between  a belief  in  malice 
as  a natural  conclusion  from  all  the  evidence  and  the  pre- 
tended conclusiveness  of  that  inference  drawn  from  a 
small  part  of  the  evidence. 

Judges  who  failed  to  understand  this,  took  the  new 
•phases  to  express  literal  and  actual  facts  about  malice.  In 
consequence  of  the  effort  to  find  in  these  words,  a literal 
meaning  and  so  find  in  them,  not  only  an  affirmation,  but 
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£lso  a negation  of  something,  it  was  concluded  that  most 
c f these  phrases  described  a kind  of  malice  essentially  dif- 
terent  and  distinguishable  from  just  plain  actual  malice. 
Next  we  find  the  laws  of  evidence  of  presumption  and  of 
1 urden  of  proof  all  more  or  less  warped  or  twisted  to  com 
f rm  to  this  notion  that  the  law  recognizes  essentially  and 
1 undamentally  different  sorts  of  malice,  some  of  which 
£ re  conceived  by  some  courts  as  wholly  unrelated  to  any 
£ ctual  state  of  mind  belonging  to  the  alleged  libeler. 

Now  came  the  change  in  theory  of  the  libel  law  with  a 
j artial  return  to  the  natural  law  of  evidence  in  relation  to 
iialice.  The  continued  use  of  the  old  phrases  under  the 
I ew  conditions,  without  a clear  understanding  of  the  na- 
ture and  use  of  their  fictitious  elements,  finally  produced 
tb.e  result  described  by  the  Supreme  Court  of  Michigan 
( noted  at  the  beginning  of  this  essay. 

Thus  far  we  have  reviewed  the  historical  events  produc- 
iag  the  confusion,  and  it  is  hoped  that  we  have  acquired 
some  clearer  idea  of  the  mental  processes  contributing  to 
the  chaos.  The  discussion  has  already  suggested  that 
( very  proper  use  of  the  word  malice  in  the  law  of  libel  has 
1 eference  to  actual  malevolent  states  of  mind.  It  remains 
to  get  a still  clearer  concept  of  the  very  nature  and  men- 
t al  mechanism  of  malice,  and  then  with  our  clarified  vision 
Ihere  should  be  little  difficulty  in  agreeing  upon  a satis- 
tactory  interpretation  of  those  modern  statutes  which  de- 
t ne  criminal  libel. 

On  the  Nature  of  Malice. 

Those  impulses  which  are  called  “malicious”  consist 
cf  general  or  particular  and  concrete  feelings  and  desires 
cf  the  precise  nature  and  influence  of  which,  or  of  their 
relation  to  particular  persons  or  injuries,  the  publisher  of 
a libel  may  be  quite  unconscious.  Unfortunately  our  courts 
lave  too  often  overlooked  the  wide  difference  between  the 
tital  absence  of  malice  and  an  unconsciousness  of  the 
rialignity  of  one’s  dominating  impulses.  As  a means  of 
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removing  confusion  this  difference  must  be  made  more 
clear. 

Commendable  thrift  becomes  actual  malignancy  when- 
ever it  induces  theft,  fraud,  inexcusable  defamation,  etc., 
etc.,  to  secure  superfluous  gain,  even  though  wholly  im- 
personal so  far  as  concerns  the  injured  individual. 

The  malice  of  a libeler  often  is  like  the  criminal  mind  of 
a thief.  Either  may  be  moved  by  the  desire  for  personal 
revenge  against  the  particular  individual  injured  or  by  an 
excessive  acquisitiveness  grown  so  obsessive  and  imper- 
ative as  to  leave  the  individual  indifferent  to  or  maybe 
even  unconscious  of,  the  rights  of  others. 

In  either  case  the  quality  of  malignancy  is  the  charac- 
teristic of  an  actual  state  of  mind  which  furnishes  the 
dynamics — the  motive — of  the  anti-social  act.  If  our 
courts  have  not  uniformly  seen  the  essential  unity  in  all 
malevolence,  oftentimes  this  has  been  due  to  a superficial 
discrimination  between  the  personal — that  is  individual- 
ized— ^malevolence,  as  of  one  prompted  by  revenge,  and  an 
impersonal  malevolence  which  seeks  its  ends  without  com- 
passion, justice  or  even  a conscious  consideration  of  those 
whose  property  or  reputation  it  sacrifices. 

By  not  centering  their  attention  upon  the  actual  malev- 
olent quality  of  the  mental  states  under  consideration,  and 
thus  accentuating  the  difference  between  the  conscious  ob- 
ject of  a general  impulse  and  the  unfortunate  individual 
who  never  enters  the  consciousness  of  a libeler,  our  judges 
were  again  misled  into  making  false  distinctions  between 
actual  malice  and  “legal”  or  “implied”  malice. 


Malice  Is  Always  Actual  Malice. 

If  we  look  behind  the  superficial  manifestations  of  the 
^ malevolence  which  is  impersonal,  and  that  which  is  indi- 

vidualized, and  seek  to  discover  the  essential  unethical 
characteristics  of  the  motive  in  each,  we  will  see  that  fun- 
damentally there  is  no  difference  between  them.  In  other 
. words,  by  penetrating  beyond  the  impersonality  of  the 
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libeler’s  motivation,  behind  bis  unconsciousness  of  the  re- 
ality of  its  evil  character  and  beneath  the  varying  degree 
of  directness  and  mediateness  between  the  impersonal  mo- 
tive and  the  personal  injury,  we  will  always  discover  an 
actual  malignancy  in  the  controlling  state  of  mind  in  every 
criminal  libel.  Thus  even  a brief  psychologic  review  of 
our  problem  shows  that  in  the  law  of  libel  all  malice  is 
actual  malice.  This  conclusion  without  the  foregoing  rea- 
sons has  the  endorsement  of  the  decisions  in  the  note  be- 
low.^ 

The  Results  Attained  and  the  Statutes. 

Thus  far  our  discussion  has  established  three  proposi- 
tions: (a)  In  the  law  of  criminal  libel  all  malice  is  actual 

malice;  (b)  under  the  old  breach-of-the-peace-theory  of 
libel  most  of  the  natural  evidence  bearing  upon  the  issue 
of  malice  was  arbitrarily  excluded  and  a compulsory  in- 
ference of  malice  was  directed  to  be  made,  solely  from  the 
defamatory  character  of  a publication;  (c)  the  process  of 
reform  in  the  theory  of  the  libel  law,  as  accomplished, 
partly  through  our  guarantees  of  freedom  of  the  press, 
was  based  upon  a repudiation  of  the  breach-of-the-peace- 
theory  of  libel  and  of  some  of  the  consequences  which  that 
theory  had  imposed.  Among  these  consequences  of  the 
reform  was  this,  that  thereafter,  at  least  in  some  classes 
of  cases,  there  was  accomplished  a restoration  of  the 
natural  law  of  presumption,  of  evidence,  and  of  burden  of 
proof. 

It  remains  to  apply  these  results  and  to  carry  them  to 
their  logical  conclusion  in  the  practical  administration  of 
modern  criminal  libel  statutes.  It  also,  remains  to  con- 
strue these  statutes,  by  a critical  study  of  them  made  in 
co-relation  with  the  foregoing  results.  For  the  purpose  of 
such  discussion  and  illustration  we  will  take  the  New 

3Huson  V.  Dale,  19  Mich.  17-30;  302-311.  Darry  v.  People,  10  N.  Y. 

2 Am  Rep.  66.  Wilson  v.  Noonan,  120-136.  Lewis  v.  Chapman,  16  N. 
35  Wis.  321.  Craft  v.  State,  3 Kan.  Y.  369-372. 

450-486.  U.  S.  V.  King,  34  F.  R. 
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* I * York  Statute  on  criminal  libel  as  our  model.  This  statute 

i 

reads  as  follows: 

(1)  “1340.  Libel  defined.  A malicious  publication, 
by  writing,  printing,  picture,  effigy,  sign  or  otherwise  than 
by  mere  speech,  which  exposes  any  living  person  or  the 
memory  of  any  person  deceased,  to  hatred,  contempt,  ridi- 
cule or  obloquy,  or  which  causes  or  tends  to  cause  any  per- 
son to  be  shunned  or  avoided,  or  "which  has  a tendency  to 
injure  any  person,  corporation  or  association  of  persons, 
in  his  or  their  business  or  occupation,  is  a libel. 

(2)  “1341.  Libel  a misdemeanor.  A person  who  pub- 
lishes a libel  is  guilty  of  a misdemeanor. 

(3)  “1342.  Malice  presumed;  defense  to  prosecution. 
A publication  having  the  tendency  or  effect,  mentioned  in 
section  thirteen  hundred  and  forty,  is  to  be  deemed  ma- 

* • licious,  if  no  justification  or  excuse  therefor  is  shown. 

(4)  “The  publication  is  justified  when  the  matter 

, , charged  as  libelous  is  true,  and  was  published  with  good 

motives  and  for  justifiable  ends. 

J (5)  “The  publication  is  excused  when  it  is  honestly 

■ made,  in  the  belief  of  its  truth  and  upon  reasonable 

grounds  for  this  belief,  and  consists  of  fair  comments  up- 
on the  conduct  of  a person  in  respect  of  public  affairs  or 
upon  a thing  which  the  proprietor  thereof  offers  or  ex- 
I plains  to  the  public.” 

Paragraph  one  makes  malice  in  the  act  of  publication 
an  indispensable  element  of  every  criminal  libel.  If,  and 
only  if,  no  justifying  or  excusing  facts  are  found,  then 
paragraph  three  compels  the  application  of  the  common- 
; law  rule  of  evidence  in  the  finding  of  malice.  The  converse 

! of  this  proposition  is  that  if  excusing  or  justifying  facts 

' are  shown  to  exist  then  the  inference  of  malice  is  not  to  be 

made  from  the  defamatory  character  of  the  publication 
, t , only,  but  now  is  to  be  made  if  at  all  from  all  the  evidence 

naturally  material  to  that  issue.  This  is  a necessary  in- 
ference from  the  language  of  paragraph  three,  especially 
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when  interpreted  in  the  light  of  our  foregoing  historical 
study. 

Limiting  the  Definition  of  Libel. 

The  next  question  is  whether  this  change  in  the  rules  of 
evidence  is  the  only  consequence  of  paragraphs  four  and 
five?  Statutes  must  he  construed  as  a whole,  every  por- 
tion being  given  due  effect  in  its  relation  to  every  other 
portion.  Therefore,  paragraphs  four  and  five  must  be 
considered  not  only  in  connection  with  paragraph  three 
but  also  in  relation  to  paragraph  one. 

The  prerevolutionary  contentions  over  criminal  libel 
and  intellectual  liberty  may  be  partly  summarized  by  the 
statement  that:  “the  liberty  of  the  press  consists  in  the 
right  to  publish  with  impunity,  truth  with  good  motives 
and  for  justifiable  ends,  whether  it  respects  government, 
magistracy  or  individuals.”  This  partial  definition  of  lib- 
erty of  the  press  was  adopted  by  our  courts  in  1804,^  long 
before  the  enactment  of  paragraphs  four  or  five,  above 
quoted. 

When  we  read  the  statute  in  the  light  of  its  obvious  ori- 
gin from  a desire  to  insure  that  larger  liberty  of  the  press, 
guaranteed  by  our  constitutions,  then  it  becomes  clear  that 
the  statutory  language  “the  publication  is  justified”  was 
designed  to  do  something  more  than  merely  to  change  the 
arbitrary  rule  of  evidence  prescribed  by  paragraph  three. 
When  construed  in  the  light  of  its  obvious  origin,  and  in 
conjunction  with  paragraph  one,  then  we  see  that  para- 
graph four,  at  least  in  form  is  also  a limitation  on  the 
definition  of  criminal  libel  provided  in  paragraph  one. 
Thus  paragraph  four  in  effect  comes  to  this : No  matter 
what  else  is  found,  if  the  matter  published  is  true,  etc.,  “the 
publicaMon  is  justified”— i.  e.,  is  not  penalized  by  this  act 
Permission  to  tell  demonstrated  truths  with  good  motives, 
etc.,  may  be  a sufficient  liberty  as  to  the  private  affairs  of 
private  citizens.  It  is  not  sufficient  as  to  matters  of  public 

4 People  V.  Croswell,  3 John.  Cases  337-393. 
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concern,  which  usually  must  be  decided  upon  speculation 
and  mere  probability.  When  a public  judgment  is  neces- 
sary, or  is  invited,  intellectual  freedom  must  be  accorded 
for  publishing  all  material  evidence,  and  freedom  to  specu- 
late thereon  and  indulge  in  every  possible  inference. 

Erskine  in  an  oft  quoted  passage  demanded  this  free- 
dom for  “every  man  not  intending  to  mislead,  but  seeking 
to  enlighten  others  with  what  his  own  reason  and  con- 
' science,  however  erroneously,  have  dictated  to  him  as 

j truth.  ’ ’ Such  sentiments  as  these,  often  expressed,  exhibit 

I to  us  the  obvious  motive  and  intent  for  the  language  of 

paragraph  five  in  the  statute  quoted  above. 

Thus  we  reach  the  conclusion  that  paragraph  five  was 
also  intended  to  enlarge  intellectual  freedom.  Therefore, 
in  addition  to  suspending  the  rule  of  evidence  of  the  com- 
mon law,  which  for  other  cases  is  perpetuated  by  paragraph 
three,  it  follows  that  paragraph  five  must  be  construed  in 
» conjunction  with  paragraph  one  and  then  it  is  seen  to  be 

both  in  form  and  substance  a limitation  on  the  definition  of 
criminal  libel. 

Thus  we  see  that  paragraph  five  says  in  effect  that  al- 
though a publication  has  all  the  qualities  of  a criminal  libel 
as  defined  in  the  former  paragraph  yet  ‘ ‘ the  publication  is 
excused,  ’ ’ that  is  it  shall  not  be  punished,  if  believed  to  be 
true  upon  reasonable  grounds  and  honestly  published  as 
j believed  (this  being  the  essence  of  “fair  comment”),  and 

if  the  conditions  and  occasion  of  its  publication  inherently 
I are,  or  by  act  or  status  of  the  injured  party  have  legiti- 

mately become,  a matter  of  public  concern  or  discussion. 

Malicious  Defamation  and  Innocence. 

Since  this  section  is  a relatively  new  declaration  of  the 
' ' reform  ideas,  as  applied  to  criminal  libel,®  and  is  still  with- 

I ' out  judicial  interpretation,  it  will  bear  a more  extended  dis- 

i cussion.  Of  course,  to  be  criminal  the  publication  must 

• 5 People  V.  Sherlock,  166  N.  Y.  180-187. 
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still  be  induced  by  malice,  but  it  is  very  significant  and  im- 
portant that  paragraph  five  does  not  require,  truth,  good 
motives,  or  justifiable  ends,  as  conditions  of  excusableness. 
In  other  words,  while  the  malicious  state  of  mind  must  be 
proven  to  establish  a crime,  and  all  natural  evidence  mate- 
rial to  that  issue  is  now  made  admissible  which  under  other 
circumstances  was  excluded  by  paragraph  three,  yet  under 
paragraph  five  the  existence  of  a malevolent  mind  need  not 
be  disproven  as  a condition  of  acquittal.  In  other  words: 
Under  paragraph  five  in  spite  of  falsity,  defamation  and  the 
existence  of  some  malice,  the  accused  must  still  be  acquitted 
if  the  specified  excusing  facts  are  also  found  to  exist.  This 
is  what  we  mean  by  saying  that  paragraph  five  is  a limita- 
tion upon  paragraph  one  as  well  as  an  abrogation  of  para- 
graph three. 

Let  me  illustrate  this  by  assuming  that  a publisher  dis- 
covers or  honestly  believes  that  he  discovers,  that  three  pub- 
lic officials  are  engaged  in  a conspiracy  to  accept  bribes  in 
relation  to  their  official  acts.  Let  us  assume  two  of  these 
officials  to  be  the  publisher’s  friends  and  the  third  his  en- 
emy. He  honestly  publishes  what  he  believes  to  be  the 
truth,  and  has  reasonable  grounds  to  believe  the  truth  of 
what  he  publishes  as  to  this  conspiracy  and  by  fair  com- 
ment exposes  all  three  persons  involved.  Here  there  could 
be  no  question  but  that  an  acquittal  must  follow,  the  condi- 
tions and  content  of  the  publication  complying  with  every 
detail  of  paragraph  five.  The  requirement  of  the  public 
welfare,  on  which  paragraph  five  is  based,  quite  outweighs 
the  element  of  malice  against  one  of  the  exposed  persons 
which  entered  into  the  publication  with  other  motives. 

But  suppose  that  he  exposes  only  that  one  of  the  three 
toward  whom  he  has  a personal  ill  will.  Now  a larger  pro- 
portion of  malice  in  the  act  of  publication  exists  and  all  the 
elements  descriptive  of  criminal  libel  are  found.  But  the 
public  good  is  still  promoted  by  this  freedom  of  publication 
and  all  the  conditions  still  exist  upon  which  paragraph  five 
says  a libelous  publication  “is  excused.”  No  fact  has  been 
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altered  in  our  hypothetical  case  except  that  two  known  cor- 
rupt public  officials  have  not  been  exposed.  A third  one  has 
been  exposed  as  before.  The  language  of  paragraph  five  is 
as  mandatory  as  before  that  the  “publication  is  excused” 
and  in  either  case  the  defendant  must  be  discharged. 


When  Does  Infeeence  of  Malice  Attach? 

Because  the  statute  commands  the  inference  of  malice 
some  confusion  easily  arises  as  to  the  time  when  the  infer- 
ence of  malice  attaches.  Before  proceeding  to  more  difficult 
and  unsolved  problems  it  is  well  to  have  a clear  conception 
as  to  this  and  other  fundamental  propositions. 

To  begin  with  it  must  always  be  born  in  mind  that  all 
“malice,”  especially  in  criminal  libel,  is  actual  malice — 
that  is  an  actual  malevolent  state  of  mind — as  has  been 
shown  hereinabove. 

Since  the  “malice”  necessary  to  conviction  for  criminal 
libel  is  always  actual  malice,  its  existence  is  a question  of 
fact  to  be  determined  by  the  jury.  Since  it  is  a question  of 
fact,  no  matter  what  rules  of  evidence  or  evidentiary  infer- 
ence, are  imposed  by  the  statute  the  fact  of  malice  is  not 
established  until  the  verdict  of  “guilty”  is  brought  in,  nor 
by  any  other  means  than  the  finding  of  the  jury.  This  is  so 
also  for  the  reason  that  in  criminal  libel  the  jury  is  the 
judge  of  the  law  as  well  as  the  facts.  In  other  words,  in  all 
prosecutions  for  criminal  libel,  the  inference  of  malice  from 
defamation  alone,  is  an  inference  which  must  be  made  by  the 
jury  and  the  statutory  directions  are  merely  for  the  guid- 
ance of  the  jury  in  its  deliberations  and  are  not  to  be  used 
as  means  for  destroying  their  constitutional  right  as  triers 
of  the  fact,  nor  their  consequent  duty  to  deliberate  upon 
and  determine  the  fact  of  malice,  or  no  malice. 


The  Peesumption  of  Innocence. 

Intimately  associated  with  what  precedes  and  very  im- 
portant to  what  is  to  follow  is  a clear  conception  of  the  na 
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ture  and  extent  of  tlie  presumption  of  innocence.  It  must 
be  borne  in  mind  that,  unlike  a civil  suit,  in  a criminal  pros- 
ecution there  is  no  such  thing  as  the  shifting  of  the  burden 
of  proof.  The  presumption  of  innocence  remains  with  the 
defendant  and  the  burden  of  proof  remains  with  the  prose- 
cution all  through  the  trial  to  the  rendition  of  the  verdict. 
Let  us  also  remember  that  the  presumption  of  innocence  un- 
der all  circumstances  is  as  broad  as  the  facts  essential  to 
g-uilt. 

In  a trial  for  criminal  libel,  the  ordinary  presumption  of 
perspnal  rectitude  cannot  be  applied  in  favor  of  the  libeled 
persons  so  as  to  raise  a presumption  of  guilt  against  one 
accused  of  criminal  libel  and  thus  require  the  defendant  in 
the  first  instance  to  assume  the  burden  of  negativing  any 
fact  which  under  any  established  conditions  or  occasion  are 
essential  to  guilt.  That  is,  he  cannot  be  required  in  the  first 
instance  to  assume  the  burden  of  proving  his  inno- 
cence of  any  essential  of  the  crime  charged,  even  though  in 
some  cases  this  may  require  the  prosecutor  to  prove  a neg- 
ative.® 


Changing  Presumptive  Pacts  Consiituting  Innocence. 

It  is  believed  that  an  intelligent  reading  of  the  cases  deal- 
ing with  the  scope  and  nature  of  the  presumption  of  inno- 
cence will  make  it  clear  that  this  presumption  is  always  as 
broad  and  inclusive  as  the  elements  of  criminality,  indi- 
cated by  the  definition  of  the  crime. 

From  this  it  would  seem  to  follow  as  a corollary  that  when 
the  statute  prescribes  the  conditions  and  occasion  under 
which  conduct  otherwise  criminal  may  be  legally  justified 
or  excused,  then  and  there  the  presumption  of  innocence 


6 state  V.  McDonald,  84  N.  C. 
803-805-806.  State  v.  Alexander,  84 
N.  C.  803.  McArthur  v.  State,  59 
Ark.  431-438;  27  So.  W.  628.  How- 
arth  V.  Barlow,  113  App.  Div.  510- 
514;  99  N.  Y.  S.  457.  Gattis  v.  Kil- 
go,  128  N.  C.  402-406,  412.  Fowles 


V.  Bowen,  30  N.  Y,  20-26.  Ormsby 
V.  Douglas,  37  N.  Y.  477-483. 
Walker  v.  Best,  107  App.  Div.  304- 
309.  Decker  v.  Gaylord,  35  Hun. 
584.  Klinck  v.  Colby,  46  N.  Y. 
427-433. 
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enlarges  so  as  to  include  the  presumptive  existence  of  the 
justifying  and  excusing  facts.  In  other  words  whenever 
and  as  soon  as  it  appears  of  record  that  the  conditions  and 
occasion  of  a publication  are  such  as  are  described  in  par- 
agraph five  so  that  the  other  excusing  facts  may  take  the 
case  outside  the  statutory  definition  under  paragraph  five, 
then  from  that  moment  the  presumption  of  innocence  at- 
taches to  these  factors  of  guilt  and  prima  facie  all  those 
facts  are  presumed  to  exist  which  under  these  special  con- 
ditions and  occasion  of  publication  would  render  the  ac- 
cused act  innocent. 

Now  we  approach  some  very  practical  questions  and  new 
ones  in  the  law  of  criminal  libel,  though  frequently  involved 
in  civil  libel  decisions.  It  is  new  because  paragraph  five  is 
new  as  a statutory  declaration  of  the  criminal  law,'^  and 
more  especially  because  paragraph  five  bears  a different 
relation  to  paragraph  one  than  does  any  intervening  par- 
agraph. 

Bearing  this  in  mind  we  are  better  prepared  to  apply  to 
a new  situation  the  usual  rules  as  to  burden  of  proof,  and 
the  presumption  of  innocence  and  to  trace  their  conse- 
quences in  various  states  of  the  prosecution. 

Even  in  a civil  suit,  where  no  presumption  of  innocence 
in  the  defendant  overcomes  the  presumption  of  falsity  in 
his  defamatory  publication,  it  is  held  that  the  common-law 
rule  of  evidence  (formulated  for  criminal  prosecutions  in 
paragraph  three)  is  modified  by  those  special  conditions 
and  occasion  for  a publication  which  open  the  possibility  of 
the  defense  of  “privilege”  so  that  now  the  plaintiff  must 
prove  that  “the  defendant  was  actuated  by  motives  of  per- 
sonal spite  or  ill  will,  independent  of  the  circumstances  in 
which  the  communication  was  made.® 


7 People  V.  Sberlock,  166  N.  Y. 
180-187. 

8 Lewis  V.  Cbapman,  16  N.  Y.  369- 
373.  Klinck  v.  Colby,  46  N.  Y.  427; 
7 Am.  Rep.  360.  See  also:  Joseph 
V.  Barrs,  142  Wis.  390;  125  N.  W. 
913;  135  Am.  St.  R.  1076.  Arnold 


V.  Ingram,  151  Wis.  438;  138  N.  W. 
119;  Richardson  v.  Cooke,  129  La. 
366-371;  56  So.  R.  318.  Henry  v. 
Moberly,  6 Ind.  App.  490;  33  N.  E. 
981.  Cadle  v.  McIntosh,  99  N.  E. 
779-782;  (Ind.). 
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On  Withdrawing  Case  From  the  Jury. 

Now  we  must  face  the  problem  of  applying  the  reasoning 
conclusions  and  principles  thus  far  annunciated,  to  some 
special  situations  which  may  arise  under  prosecutions  which 
affirmatively  show  the  conditions  and  occasion  of  publica- 
tion to  be  such  as  make  possible  the  excuse  provided  for  in 
paragraph  five.  No  reported  case  has  come  to  my  notice 
in  which  a court  has  expressed  any  opinion  concerning  the 
sufficiency  of  the  prosecutor’s  prima  facie  evidence  of 
guilt,  if  it  appeared  from  his  opening  evidence  or  from  the 
indictment,  that  the  conditions  and  occasion  of  a defama- 
tory publication  are  such  as,  under  paragraph  five,  permit 
evidence  of  the  other  facts  constituting  a statutory  excuse, 
those  other  facts  not  being  disproven. 

We  are  to  co-ordinate  all  our  former  conclusions  as  to 
the  construction  of  paragraph  five;  the  limitation  upon  the 
definition  of  the  crime  introduced  by  it ; the  time  when  and 
the  reason  why  the  presumption  of  innocence  and  malice 
attach  naturally,  and  as  modified  by  the  artificial  and  arbi- 
trary compulsion  of  paragraphs  three  and  five;  the  breadth 
and  effect  of  the  presumption  of  innocence;  especially  as 
applied  to  the  changing  factors  of  innocence,  the  applica- 
tion of  the  usual  rule  as  to  the  burden  of  proof;  all  these 
are  to  be  co-ordinated  with  the  appearance  on  the  record  of 
the  fact,  before  the  prosecution  rests,  that  there  exist  such 
conditions  and  occasion  for  the  publication  as  are  described 
in  paragraph  five.  In  this  situation  and  upon  the  mere 
proof  of  the  publication  by  the  defendant  of  the  defama-  ’ 
tory  matter  the  prosecutor  rests.  The  question  is  whether 
under  these  circumstances  he  has  made  a prima  facie  case, 
or  should  the  court  take  the  case  from  the  jury  and  dis- 
charge the  prisoner.  Can  the  court  without  evidence  pre- 
suine  the  existence  of  some  necessary  elements  of  guilt 
against  the  accused,  for  no  reason  except  that  of  conven- 
ience, namely:  to  relieve  the  prosecution  from  proving  a 
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negative?  This  we  have  concluded  would  violate  the  pre- 
sumption of  innocence. 

Since  facts  essential  to  guilt  cannot  he  presumed,  and 
since  paragraph  five  has  been  shown  to  be  a limitation  to 
the  definition  of  the  crime  as  prescribed  by  paragraph  one, 
therefore,  it  follows  that  if  it  appears  before  the  prosecutor 
rests  that  the  conditions  and  occasion  of  a publication  are 
such  that  fair  comment  and  belief  in  the  truth  upon  reason- 
able ground  therefore  take  the  case  outside  the  criminal 
statute,  then  the  prosecutor  must  offer  evidence  to  disprove 
such  belief  in  the  truth  upon  reasonable  ground  or  he  must 
submit  to  the  discharge  of  the  accused. 


Eeasonable  Doubt. 

Where  the  conditions  and  occasion  of  a publication  are 
such  that  justification  or  excuse  are  permissible  to  be  proven 
and  some  evidence  in  their  support  has  been  offered,  then 
under  our  former  construction  of  paragraph  three  its  arbi- 
trarv  rule  for  the  inference  of  malice  is  abrogated,  and  all 
evidence  naturally  material  to  the  issue  of  malice  must  now 
be  considered  by  the  jury.  Furthermore,  upon  such  con- 
sideration of  all  the  evidence  the  jury  must  be  convinced 
bevond  a reasonable  doubt  that  actual  malice  entered  into 
the  motive  for  the  indicted  publication.  The  rule  of  rea- 
sonable doubt  applies  to  every  element  of  the  crime.  In 
other  words,  when  the  conditions  and  occasion  of  a publi- 
cation are  such  that  truth  or  belief  in  truth  upon  reasonable 
ground  is  a material  issue  then  the  burden  is  upon  the  pros- 
ecutor to  prove  the  falsity  of  the  libel  or  absence  of  belief 
upon  reasonable  ground,  whichever  the  case  may  require, 
and  he  must  prove  also  that  element  of  his  case  beyond  a 
reasonable  doubt.  This  should  be  accepted  primarily  be- 
cause it  is  the  logical  outcome  of  our  prior  reasoning  and 
a literal  application  of  the  ordinary  rule  as  to  presumption 
of  innocence  and  reasonable  doubt.  Without  such  reason- 
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ing  as  I have  indulged  in,  the  conclusion  finds  support  in 
judicial  decisions.® 

Under  statutes  like  that  quoted  from  New  York,  if  the 
conditions  and  occasion  of  a publication  are  such  that  the 
libel  may  he  excusable,  then  our  prior  reasoning  imposes 
upon  the  prosecution  the  burden  of  i)roving  beyond  a rea- 
sonable doubt  that  the  publication  was  not  honestly  made 
in  the  reasonable  belief  of  its  truth.  This  is  the  logical  im- 
perative, hut,  owing  to  the  newness^®  of  the  statutory  recog- 
nition of  the  defense  of  excusableness,  there  are  no  decisions 
applying  the  general  principles  to  the  particular  situation 
arising  under  paragraph  five. 

Theodoee  Scheoedee. 


New  York  City. 

9 State  V.  Grinstead,  10  Kan.  App. 
90-92.  State  v.  Bush,  122  Ind.  42- 
44.  Stat^  V.  Wait,  44  Kan.  310-321. 


10  People  V.  Sherlock,  166  N,  Y. 
180-187. 
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